From Passive Observer to Strategic Partner:
Redefining In-House Counsel's Role in ADR
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Rob Harris: Harrie, I’'m delighted to have the opportunity to hear your thoughts about the involvement
of in-house counselin arbitrations and mediations. |l understand you come to this topic from multiple
perspectives. You began your career in private practice and then moved in-house?

Harrie Samaras: Yes, after representing corporate clients in litigation and ADR matters, | made the
leap in-house. Among other in-house positions, | served as Director, Intellectual Property Litigation
for a Fortune 500 telecommunications company, handling IP litigation, mediation, and arbitration
matters for the company worldwide.

Rob: And now you are a full time neutral?

Harrie: Yes, my ADR practice focuses on complex commercial cases, in particular those involving IP
and business/technology issues, both in the U.S. and internationally.

Rob: Many in-house counsel view their role in ADR as involving little more than engaging outside
counsel, periodically obtaining high-level status assessments, and approving the bills. Let me go out
on a limb. My guess is that you believe in-house counsel should be more involved in ADR matters
impacting their company.

Harrie: No surprise, you are correct. But first let me explain what | mean by “involved”. For me,
involvement contemplates that in-house counsel should partner with outside counsel.

Rob: “Partner’—like “involvement”—is a positive-sounding word that requires additional
explanation. What exactly does that mean? How should in-house counsel partner with their outside
attorneys?

Harrie: On the arbitration front, in-house counsel should attend key hearings -- the preliminary
hearing, final pre-hearing conference, evidentiary hearing, and any post-hearing arguments.

In a mediation, in-house counsel should attend key pre-mediation session ex parte calls and the
mediation session when all parties attend with the mediator.

In both arbitration and mediation, in-house counsel should participate in pre-drafting discussions of
key written documents—motions, briefs and mediation statements—and should review them before
submission. In-house counsel also should attend strategy discussions.

Rob: You describe what can be a time-consuming role for busy in-house counsel to take. Clearly, you
do not subscribe to the view that it suffices for in-house counsel to retain capable outside counsel
and receive periodic briefings. Why do you believe it is important for in-house counsel to be so
involved?
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Harrie: There are several reasons for in-house counsel to be as involved as possible. Even with
capable outside counsel, in-house counsel are ultimately responsible for their cases and keeping
their direct reports informed about what is going on in those cases. Both are difficult to accomplish
as a mere passenger — for example, periodic involvement. Furthermore, it’s fundamental that,
whether by way of a pre-dispute resolution clause or a submission agreement, in-house counsel’s
company made a conscious decision to have the dispute resolved by an alternative to litigation. To
me, that imposes an obligation on in-house counsel to ensure that the benefits or advantages the
company sought in choosing ADR—whether they be time and cost efficiencies, confidentiality,
business strategies, or all of the above—are achieved.

Rob: Aren’t those just philosophical or “nice to haves”?

Harrie: Notreally. For example, if my company and another company are developing a product and
find themselves in a dispute which they cannot settle on their own or in mediation, they are looking
to arbitration to obtain an expeditious and fair decision so they can get past the disputed issue and
continue working together to reap the benefits of a lucrative development contract. That’s real
dollars and cents. In fact, business strategies and relationships with the same disputant or other
business partners may be pending the expeditious and confidential resolution of a particular dispute.

Rob: What other practicalities can in-house counsel bring to the table?

Harrie: There is information that in-house counsel may have that might help the process or the
outcome that is not easily communicated or downloaded to outside counsel on a once-in-a-while
basis or it could be communicated too late if in-house counsel does not participate more regularly
at key points when the input would matter. For example, the company on the other side may be an
adverse party in one sense (e.g., IP infringement) but an ally in another sense (e.g., working together
in aregulated industry on regulations). Outside counsel need to know, how a company wants to deal
with the complexity of that relationship. Another example is that there may be information or
business interests that in-house counsel cannot share with outside counsel but should be factored
into strategy and decision-making. For example, what if the company is contemplating a merger or
acquisition that may be impacted by the dispute. The potential transaction may be at a stage when it
cannot be shared with outside counsel. However, in-house counsel can ensure that the company’s
broader interests and objectives are protected and achieved, for example, by attending preliminary
hearings, mediations, working on submissions and strategizing with outside counsel.

Rob: Are there other interests at stake that warrant significant attention by in-house counsel?

Harrie: Absolutely. There can be a divergence of interests between even the best outside counsel
and a company. For example, setting deadlines may be influenced by scheduling considerations of
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outside counsel that do not align with a client’s needs or priorities. Similarly, staffing needs and
priorities may not always be aligned. Engagement by in-house counsel ensures the company’s
needs will at least be considered.

Rob: We have been talking about higher-level company interests that may be impacted by the
dispute. Is there also a benefit to having in-house counsel roll up her sleeves and dig in on the
substance?

Harrie: Sure. As alluded to above, in-house counsel may have relevant information that is not
apparent from documents and depositions. Also, in-house counsel may have connections that
could aid the process or resolve the dispute. For example, they may have information that will help
select the mediator and arbitrator(s). They may be a strategic bridge for resolving the dispute by
reaching out to their counterpart at the adversary party.

Rob: Do in-house counselview disputes as isolated events? Or is there institutional knowledge to be
gained?

Harrie: The latter. Skilled in-house counsel understand they are part of a feedback loop. Through their
involvement, they see how the chosen process(es) worked (or didn’t work) for various matters and
provide feedback to business and other in-house/outside counsel. This enables the company to
make informed decisions regarding whether the process should be used again, in what
circumstances, and how the process(es) could be better implemented.

Rob: Thanks so much for this conversation. It gives outside and in-house counsel something to think
about if they haven’t already.

A member of ACT-ADR, Harrie Samaras serves as a full-time arbitrator, mediator and dispute
resolution/prevention neutral in U.S. and international matters. Her practice focuses on complex
commercial cases particularly involving intellectual property (IP) and business/technology issues.
She is a Fellow of the College of Commercial Arbitrators and of the Chartered Institute of Arbitrators,
an arbitrator for the American Arbitration Association, and the co-editor and an author of the third-
edition of the book ADR Advocacy, Strategies, and Practices (for Intellectual Property and Technology
Cases).

Rob Harris was a commercial litigator for two decades, followed by senior in-house counsel roles. He
currently serves as a full-time arbitrator and mediator of commercial and employment disputes,
often arising in the financial services industry. He is a longstanding panelist for the American
Arbitration Association, and is a member of ACT-ADR and the National Academy of Distinguished
Neutrals.
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The Association of Commercial and Transactional ADR Professionals (ACT-ADR) brings together
dispute resolution and prevention professionals with deep hands-on operational experience in
business, transactional, and financial matters. ACT-ADR professionals have years of experience as
both senior executives of public and private domestic and multinational businesses and senior
lawyers in corporations or law firms, including significant dispute avoidance and resolution
experience. We serve as arbitrators, mediators, settlement counsel and advisors in challenging
domestic and international commercial disputes. We bring our combined legal and business
acumen to the dispute resolution process, helping parties avoid and, where necessary, resolve
domestic and international commercial disputes and mitigate business risks and economic losses.
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