Mediation—Much to Gain and Nothing to Lose

e ——— A Conversation with Deborah A. Reperowitz
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Peter Rees: Debbie, let’s start by getting you to say a little about yourself. What do you do now, and
how did you get there?

Deborah Reperowitz: | currently am a full-time mediator and arbitrator in complex commercial
matters and bankruptcy cases. | became interested in this area while at CIT Group, a publicly-
traded financial services company, where | centralized and chaired the Company’s global litigation
team. With budgeting, reporting and leadership responsibilities, | quickly learned the tremendous
costs of litigation to a company, not only in terms of money, but as regards the significant business
interference that litigation imposes, including the distraction of senior leaders and potential lost
deals, the negative impact on workplace morale and loss of productivity, damaged corporate
relationships and, of course, reputational risk.

Peter: We are going to talk about mediation. Before we get onto what it is and how it works, how did
you first get involved in it and what attracted you to it as a means of dispute resolution?

Debbie: | came to respect ADR, particularly mediation, as the most practical and efficient means to
resolve commercial disputes while | served as an officer at publicly traded financial institutions. As
| became more involved with ADR, | realized that many neutrals lack experience in corporate and
transactional work, which | believe is required to handle most corporate disputes, especially
complex commercial matters. | saw this as an opportunity to put my experience to work in an area |
was passionate about. Throughout my 20-year career as a corporate bankruptcy attorney, |
simultaneously was engaged in fast-paced litigation and negotiations to resolve multifaceted,
complex issues across a broad range of commercial topics. Disputes and restructures in the
bankruptcy practice frequently are resolved through transactions affecting a company's finances,
organizational structure, operations, ownership, and assets, including capital raising, asset
dispositions, operational shifts, mergers and joint ventures. As you know, several years later, ACT-
ADR was formed to address this exact issue, and each member of ACT-ADR has significant
corporate and transactional experience to enable them to effectively serve as a neutral in complex
commercial matters.

Peter: If you had to sum up mediation in a couple of sentences, how would you describe it?

Debbie: Mediation is a party-driven, confidential process through which an impartial person
selected by the parties facilitates communication and acts as a catalyst between the parties.
Mediators do not render decisions but rather work to resolve the parties’ differences through terms
that are negotiated and agreed to by the parties. A mediator’s role is to draw parties together by
eliminating obstacles to communication and guiding the process away from confrontation and
towards reconciliation. Mediated settlements of corporate matters tend to be business-driven,
often involving non-monetary compromises in addition to, and sometimes instead of, monetary
awards. They also often involve terms that could not be fashioned by a judge, jury or arbitrator.
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Peter: In your experience do the majority of corporate executives and in-house counsel understand
how mediation works? Do they understand the differences between mediation, arbitration, and
litigation, for instance?

Debbie: While the use of ADR is becoming more popular, it seems more education is needed in
order for in-house and outside counsel, as well as corporate executives, to fully understand ADR
processes and their benefits. For example, often | hear that a company or its counsel refuses to
participate in mediation because of the fear that the company will lose its appeal rights or its right
to ajury trial. This response indicates a fundamental misunderstanding of the mediation process,
which does not involve the rendering of a judgment by a third party at all. In fact, disputants who are
litigating, arbitrating, or not involved in a formal dispute resolution process at all can (and should)
engage in mediation. If the parties’ differences are not completely resolved in the mediation, the
parties are restored to their pre-mediation status, presumably with knowledge gained during the
mediation that will assist them in preparing for trial or will serve as a basis for a future settlement.

As an aside, the concept that arbitration awards cannot be appealed or reviewed is incorrect since
under certain arbitration rules, the parties can incorporate into their arbitration agreement, the right
to have arbitral decisions reviewed under certain circumstances.

Peter: So far as corporate executives and in-house counsel are concerned, what would you list as
the benefits of mediation?

Debbie: Mediated settlements eliminate the litigation risk of “win/lose” decisions, affording the
parties control over the outcome of their disputes through negotiation and compromise. This give-
and-take enables the parties to maintain an ongoing, perhaps even an enhanced business
relationship or to terminate a relationship on a more amicable basis. Significantly, mediation is
confidential, and if there has been media coverage of a particular matter, the parties may agree as
part of their settlement to the content and terms of a press release that does not reflect negatively
on any party.

Mediation is beneficial even where a complete settlement is not achieved. For example, a partial
settlement or narrowing of the issues may be achieved, thereby streamlining a trial or arbitral
hearing. Additionally, the benefits of engaging in mediation can include: undertaking a critical
evaluation of the strengths and weaknesses of one’s own case; gaining insight into and clarity
regarding adversaries’ arguments, priorities, style, positions and other elements that will be helpful
in preparing for a trial or arbitral hearing; the opportunity to evaluate the performance of
adversaries’ counsel, corporate representative, and perhaps, witnesses. Finally, during a mediation
common interests and goals among the parties will be identified and creative solutions will be
explored that could pave the way for a later settlement.

Peter: If mediation does not result in a settlement, how would you characterize the outcome?
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Debbie: 1 would characterize almost any mediation as a partial success at the minimum so long as
the mediation has been conducted by a skilled mediator and the parties have participated in good
faith. As previously stated, even where a full settlement is not reached, the benefits of engaging in
mediation generally are humerous.

Peter: Do parties generally abide by the terms of a mediated settlement?

Debbie: Yes, parties that construct the terms of their mediated settlement agreement are more
likely to perform their obligations than those whose resolution has been imposed by a thirdparty
decisionmaker. Indeed, parties tend to be more satisfied with solutions that they formulate, as
compared to solutions that are imposed by a third-party decisionmaker.

Peter: Does mediation always follow a standard process?

Debbie: No, mediation is a party-driven, flexible, somewhat informal process designed to meet the
needs of the disputants and the nature of the dispute. The parties can stipulate to certain
processes in their mediation agreement or mediator engagement agreement and if they do not, the
parties, in collaboration with the mediator, generally will establish the processes during an initial
conference.

Peter: Even if there is no standard process, could you explain the basic steps that mediation will
often involve?

Debbie: The fundamental steps in the mediation process include:

* a preliminary conference to establish procedural ground rules for the mediation, which
generally is attended by the mediator and counsel to all parties;

* the submission to the mediator by each party of a written position statement and supporting
documentation, which may be shared with other parties;

* separate pre-mediation conversations between the mediator and each party and/or its
counsel, during which the mediator attempts to gain further insight into the dispute, the party,
and the party’s goals and positions;

* anin-person orvirtual mediation attended by the mediator and a representative of each party
(with settlement authority) and its counsel, which could last hours, days, weeks or months;
and

e ifthe parties’ disputes have not been fully resolved, follow-up communications between the
parties and/or their counsel and the mediator.

Peter: So, what structures are available to parties that want to mediate? How can they agree that
mediation should be used as part of the dispute resolution process?

Debbie: The best way to memorialize parties’ desire to mediate any disputes that may arise is to
include a detailed dispute resolution provision in the original transaction documents orin a
separate agreement between the parties before a dispute arises. At a minimum, an agreement to
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mediate should contain provisions regarding when in the dispute process mediation will occur (e.g.,
pre-litigation, after the filing of an answer, upon the entry of an order denying a dispositive motion,
upon the completion of discovery), how the mediator will be selected (including criteria the
mediator should possess), and any special rules the parties wish to govern the mediation (such as
who will attend, how long the mediation will continue, the location of the mediation, and who will
pay the costs of mediation, including the mediator’s fee).

Peter: So, if companies do agree to mediate, there are, presumably, downsides of which they need
to be aware. What do companies give up if they decide to mediate a dispute?

Debbie: The parties do not give up anything by participating in mediation. If mediation does not
result in settlement, the parties’ litigation or arbitration will proceed. The work the parties do to
prepare for mediation will be required to proceed with litigation or arbitration. Thus, the mediator’s
fee, which frequently is shared by the parties, is the principal cost of mediation. A completely
successful pre-litigation mediation will avoid significant litigation costs and risks and will allow the
parties to fashion a confidential business-minded resolution of their differences. Any settlement
prior to a trial verdict will achieve these goals, with the financial savings diminishing as the trial
nears. It could be argued that the downsides to mediation are that any party can withdraw at any
time and, if a settlement is reached and a party breaches, the mediator lacks authority to enforce a
mediated settlement. It should be noted that the parties can incorporate in their agreement to
mediate, their settlement agreement, or otherwise, provisions that address how to proceed if a
party breaches the terms of a settlement.

Peter: Obviously, if a mediation is to take place, there needs to be a mediator. What qualities,
expertise and experience should parties look for in a mediator?

Debbie: In the case of commercial disputes, especially complex commercial disputes, the mediator
should possess transactional and litigation experience, as well as a track record of settling matters
as a neutral and as a party or party representative. In-house experience at a senior level is a plus.
Specific industry experience is not generally required, but in certain areas, it may be helpful. A
critical quality that often is overlooked is a mediator’s EQ, or "emotional quotient". Mediators with a
high EQ tend to be self-aware and managed, empathetic, patient, thoughtful, and nimble and they
possess excellent listening, communication, problem solving, trust-building, and positive
relationship building skills. People with a high EQ and a proven history of successful negotiations
and settlements generally are the most effective mediators.

Peter: Looking at mediation overall, if you had to list a few of the takeaways for corporate executives
and in-house counsel what would those be?

Debbie: First, we need to redefine a litigation “win”. Winning a judgement in one’s favor after years of
litigation alone is not the measure of a “win”. A careful analysis of the dispute and the costs of
litigation or arbitration must be undertaken before litigation is chosen as the method of resolution.
This analysis should include the impact of litigation on the business, the benefit of having control
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over the process and the outcome and the ability to fashion a customized result that a court, jury or
arbitrator may not be able to dictate.

Second, detailed ADR provisions should be included in all transactional documents to minimize the
risks and costs of resolving any disputes that may arise in the future.

Third, carefully select your neutral(s) by checking references, conducting interviews, etc.

Fourth, actively prepare for and participate in the ADR process, from establishing the resolution
process to considering various settlement possibilities, especially those that may be considered
“outside the box”.

Fifth, consider using a neutral to engage in negotiation and/or mediation at various stages of your
dispute resolution process, including prior to commencing a formal proceeding, as many disputes
between reasonable, business savvy disputants are settled through these means, resulting in cost-
savings and preserved businesses and relationships.

A member of ACT-ADR, Debbie Reperowitz is an independent commercial arbitrator, mediator and
consultant handling complex, high stakes disputes across a broad range of industries. Previously,
Debbie was a partner in large international law firms, Chief Litigation Counsel at an international
Fortune 500 financial institution and General Counsel to a fund advisor. Debbie’s experience as a
corporate bankruptcy attorney and in-house counsel has afforded her unique insight into corporate
strategy and decision-making. In addition to her membership with ACT-ADR, Debbie is listed on the
rosters of neutrals maintained by AAA, CPR, and several United States Bankruptcy Courts. For the
past three years, Debbie has been ranked nationally by Chambers as a leading mediator.

Based in London, Peter Rees KC is recognized as a leading practioner of international arbitration,
mediation and dispute prevention, and regularly handles complex and high-value construction,
engineering, oil and gas disputes as well as investment treaty disputes. His prior experience includes
partnerships with international law firms, followed by ultimate in-house legal responsibility for an
international company’s global legal function. In addition to his membership with ACT-ADR, Peter is
a Fellow of the Chartered Institute of Arbitrators, a Chartered Arbitrator, and has held governing
positions with multiple ADR organizations.

The Association of Commercial and Transactional ADR Professionals (ACT-ADR) brings together
dispute resolution and prevention professionals with deep hands-on operational experience in
business, transactional, and financial matters. ACT-ADR professionals have years of experience as
both senior executives of public and private domestic and multinational businesses and senior
lawyers in corporations or law firms, including significant dispute avoidance and resolution
experience. We serve as arbitrators, mediators, settlement counsel and advisors in challenging
domestic and international commercial disputes. We bring our combined legal and business
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acumen to the dispute resolution process, helping parties avoid and, where necessary, resolve
domestic and international commercial disputes and mitigate business risks and economic losses.



