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Conflict is inevitable; legal disputes are not. As part of their risk management exercise, businesses 
assess a broad array of weaknesses in their operations. They then establish processes to try to 
mitigate the downside exposure of such weaknesses. These usually include contingencies related 
to litigation and ongoing disputes but they seldom account for mere conflict. 

As a result, risk management initiatives tend to omit from their mitigation efforts de-escalation 
tools that prevent conflicts from becoming disputes needing formal resolution by courts, 
arbitration, or other costly means. 

In this article, I identify various forms of potential conflicts and a roadmap that executives, risk 
managers and counsel can consider to mitigate the risk of disagreements becoming expensive and 
burdensome disputes with financial, reputational and legal ramifications. 

Generally, conflict in an entity can arise in three contexts: between individuals employed by the 
entity; between the entity itself and third parties who have regular dealings and longer-term 
interests in their relationship with the entity; and, finally between the entity and third parties with 
whom the entity is engaged in a single transaction that calls for collaboration or further action after 
it closes. 

In all these cases, disagreements can rise to conflict which, if not mitigated or resolved, can 
become more complicated disputes usurping significant financial and human resources to 
address. Not all disagreements and conflicts escalate into legal disputes. 

However, when they are not addressed, they generally have some negative consequences, such as 
valuable employees resigning, clients opting to take their business to a competitor, or investors 
either exiting from their investment or pushing for leadership change. These actions disrupt the 
organization and ultimately lead to losses that could have been avoided if the matter was 
addressed early on. 

Conflict, De-escalation and Risk Management Tools 

Organizations use many tools to mitigate the risk of conflict escalation. For example, for private 
equity and similar investment groups that aim to safeguard their investments in portfolio 
companies, dispute prevention efforts often come in the form of board seats. Such positions give 
them oversight capabilities and serve as strong risk management tools; they allow them to monitor 
not only financials and performance but also potential interpersonal conflicts within the leadership 
or other key constituents. 

For government agencies and corporations with a sizeable employee base, an ombudsman is often 
leveraged to attend to workplace concerns and explore options to resolve them early on. In the 
healthcare and elder care industries, we often see ombudsmen as liaisons with the communities 
being served. 

The scope and objectives are clear: provide a forum for constituents to explore their differences in 
a “friendly” setting that aims to ensure disagreements are addressed effectively and with finality. 



 

 
 

 
 
Businesses that have a mutual interest in securing an on-going, conflict-free relationship may 
appoint internal officers whose goal is to foster a constructive climate with the project partners. 
They try to foresee and avoid conflict as well as address it head-on if it arises. Their objective is to 
promote party collaboration to secure the mission of the partnership, project or any other endeavor 
they are jointly pursuing. 

This is a growing trend in the pharmaceutical industry, where Alliance Managers are designated to 
ensure projects are operating effectively and efficiently with as few distractions as possible. Such 
officers are empowered to act by the common interest in either achieving a project goal or ensuring 
a relationship is preserved. 

Similarly, when companies sell or buy a business, it is not uncommon for each party to nominate 
an internal officer tasked with moving matters forward. The scope of the role may be limited to 
project management but it may also include dispute prevention efforts to be deployed if 
disagreements arise amongst the transaction parties. 

For bigger projects, transaction parties may look to an unaffiliated, independent third party to 
shadow the parties throughout the relationship. Their role is similar to the internal officer who has 
project oversight: foresee and address conflict to avoid escalation and costly consequences in the 
form of project delays, relationship fractures and litigation burdens. 

Historically, this tool has been used by parties in construction and infrastructure projects. For 
lenders and funders of such projects, this can be a valuable mechanism to secure their investment 
and manage risk. 

Although we don’t always characterize them as such, all these tools are in effect dispute 
prevention measures aimed at addressing conflict and limiting its negative impact on operations, 
relationships and reputation by avoiding the escalation into legal proceedings. 

Structuring and Drafting 

Conflict management and dispute avoidance requires two steps: first, a design and structuring 
step that aims to tailor the mechanisms to the specific idiosyncrasies of each situation. In this 
initial phase, we consider factors such as the constituents involved, the ultimate goals and 
objectives of the underlying transaction, project or relationship, and the customs and practices of 
the industry and ecosystem in which the parties are operating. This requires a strategic analysis as 
well as a financial analysis to be able to quantify the downside risk and evaluate it against the cost 
and benefits of dispute prevention tools. 

Some dispute prevention structures, especially those involving independent third parties who act 
as “neutrals,” can be perceived as disruptive and invasive since they require that “outsiders” be 
brought into the parties’ affairs. 



 

 
 

 
 
They also require coordination with an extra constituent with whom calendars must be discussed 
and schedules aligned. The proposed structure must therefore balance the financial cost and 
“intrusiveness” burden with the upside of a proposed dispute prevention initiative over the life of 
the project and relationship. 

The analysis is not static and will generally involve a short, medium and long-term assessment. For 
example, a relationship with a service provider on a standalone basis may not, in and of itself, have 
significant downside risks. If, however, a breakdown in that relationship could lead to delays in the 
future in a bigger, more financially significant project, then adding a dispute prevention layer to 
manage the service provider relationship may be worthwhile. As they do with other types of risks, 
business leaders, risk managers and counsel will need to consider their objectives and the 
tangible, direct losses that could flow from conflict escalation as well as the indirect, longer term 
and intangible ones. 

When one encounters conflict and dispute in a business setting we tend to turn to the lawyers. 
However, it seems appropriate for the business persons, as owners of the underlying relationship 
and the financial metrics of a proposed project, to take the lead in evaluating, forecasting and 
mitigating these risks with their risk management colleagues. During this first phase, counsel can 
support in exploring the right dispute prevention structure and tools but the lead must come from 
the business. 

Once the dispute avoidance structure is crafted, counsel will step in to memorialize such structure 
in internal policy procedures or provisions to be included in applicable third-party agreements. 
Drafters may instinctively turn to the dispute resolution clause to document dispute avoidance 
measures. 

However, the more effective approach is to include the necessary clauses in the business 
operational and risk management clauses. They can be drafted as standalone provisions focused 
on the mitigation of conflict risk, included in a relationship “governance” clause, or even imbedded 
in operational clauses. The key is to ensure that such provisions are highlighted to the business 
leads and risk managers and not inadvertently sidelined and assumed to be a matter to be handled 
by legal departments. 

Generally, once legal needs to be involved, the conflict has escalated into a dispute that needs 
legal attention in the form of dispute resolution… simply put, the ship has sailed at that point. 

Not all conflict can be foreseen and not all conflict escalation merits being addressed in a 
formalized manner. Transaction parties may have a mutual interest in maintaining a healthy 
relationship, either for future dealings or because of the intrinsic longer term or dynamic nature of 
the relationship and interdependencies in its success. In such cases, a dispute prevention 
mechanism will be warranted to support the shared objective. 



 

 
 

 
 
Even for parties engaged in a “one-time” transaction, risk managers may want to avoid costly and 
burdensome disputes that could jeopardize a closing (and funding) or impact post-closing 
adjustments. Dispute prevention structures generally also have meaningful added value in 
circumstances where interpersonal conflict can have a significant impact on financial returns and 
viability: for example, investors in smaller companies will want to ensure that there are some 
dispute prevention mechanisms that address conflict within the leadership team as a safety valve 
for their investment. 

Appointing an external advisor to support management and step-in to address conflict could avoid 
a dispute that a young, fragile enterprise may not be able to survive. 

Similarly, professional services firms as well as family business groups would likely benefit from 
some form of dispute prevention structure given the heightened risk of interpersonal conflict and 
its significant cost if the risk materializes. 

Dispute prevention tools come in all forms and sizes. As highlighted above, internal relationship 
officers can be appointed to handle both internal conflict mitigation as well as third party 
relationship management. In other instances, one or more independent third parties may be 
leveraged to shadow project constituents and attend to conflict. 

Such “neutrals” are generally trusted professionals with strong business and transactional 
experience and dispute avoidance skills in the form of conciliation, negotiation and mediation 
experience. 

Business executives, risk managers and counsel should engage in a structured process design 
exercise to assess the various risks of conflict arising in an entity’s internal and external affairs and 
build a tailored dispute prevention toolkit. Such exercise would consider internal mechanisms 
among employees, executives and decision-making bodies, business units with competing 
interests and tightly held affiliates. 

It can also scrutinize a corporation’s operations to determine key counterparts, such as service 
providers, suppliers and project partners, that are essential to its business and financial health and 
establish a dispute prevention mechanism for those. 

A strategic and financial analysis that considers the various risks involved, the direct financial cost 
of the risk materializing (cost of dispute resolution, delays in project) and indirect cost 
(reputational, business disruption, distraction and relationship) is warranted. The upside of 
managing conflict seems significant when compared to the immense cost of dispute resolution 
and the risk that a dispute be weaponized and impact an entity’s reputation. 

 



 

 
 

 
 
Myrna Barakat Friedman is an independent commercial arbitrator, mediator and dispute prevention 
neutral with over 25 years’ experience structuring and negotiating domestic and cross-border 
business combinations and securities offerings. She is a Founding Member of ACT-ADR. 

The Association of Commercial and Transactional ADR Professionals (ACT-ADR) brings together 
dispute resolution and prevention professionals with deep hands-on operational experience in 
business, transactional, and financial matters. ACT-ADR professionals have years of experience as 
both senior executives of public and private domestic and multinational businesses and senior 
lawyers in corporations or law firms, including significant dispute avoidance and resolution 
experience. We serve as arbitrators, mediators, settlement counsel and advisors in challenging 
domestic and international commercial disputes. We bring our combined legal and business 
acumen to the dispute resolution process, helping parties avoid and, where necessary, resolve 
domestic and international commercial disputes and mitigate business risks and economic losses. 

 

 

 

Reprinted with permission from the May 28, 2024 edition of the New York Law Journal © 2024 ALM 
Global Properties, LLC. All rights reserved. Further duplication without permission is prohibited, 
contact 877-256-2472 or asset-and-logo-licensing@alm.com. # NY LJ-3072024-54894. 

http://barakatadr.com/
http://act-adr.org/
mailto:asset-and-logo-licensing@alm.com

